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2 Endorsed: Received and Filed Mar 20 1939 Board 

of Tax Appeals for the District of Columbia. 

In the Board of Tax Appeals for the District of Columbia 

Docket No. 171 

California Packing Corporation, Petitioner. 


vs. 

District of Columbia, Respondent. 

Amended Petition 

The petitioner hereby petitions for a redetermination of 
its liability for tax on privilege of doing business in the Dis¬ 
trict of Columbia, pursuant to notice of December 12, 1938, 
and for grounds of its appeal says: 

1. Petitioner is a corporation doing business in San 
Francisco, California, with its principal office and place of 
business at 101 California Street, San Francisco, Califor¬ 
nia; and heretofore on the 11th day of March, 1939 filed its 
original petition herein. 

2. The tax in controversy is for the year 1938-1939, was 
assessed on December 12, 1938, and is in the amount of 
$656.88. 

3. The District of Columbia erred in assessing said 

3 tax in the following particulars: 

(a) Petitioner was not engaged in business in the 
District of Columbia for the period covered by said as¬ 
sessment, and had no gross receipts from business carried 
on in the District of Columbia. 

(b) The business of petitioner is exclusively interstate 
commerce with the District of Columbia, and the gross re¬ 
ceipts therefrom are not subject to the business privilege 
tax imposed by the District of Columbia. 

(c) The tax assessed and demanded of petitioner was 
paid under protest: and was therefore illegally and er¬ 
roneously collected. 

4. The facts relied upon by petitioner to support its as¬ 
signments of error are as follows: 

(a) The petitioner is a corporation organized under the 
laws of the State of California and has its principal office 
and place of business at 101 California Street, San 

4 Francisco, California. Petitioner is engaged in the 
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business of canning and packing fruits, vegetables, fish 
and coffee which are shipped and sold in interstate com¬ 
merce. The petitioner has customers doing business in 
the District of Columbia who buy its merchandise through a 
broker who solicits their trade, which broker is paid a com¬ 
mission on all sales for which he procures orders and sends 
to the California Packing Corporation at its office in San 
Francisco. The broker who solicits orders for the mer¬ 
chandise of petitioner is an independent operator and acts 
for many corporations foreign to the District of Columbia 
that are engaged in manufacturing and selling merchandise 
in interstate commerce. When said broker solicits orders 
for the merchandise of petitioner they are sent to its home 
office at San Francisco, California, for confirmation as to 
price, terms of payment, quantity and so forth. The con¬ 
tracts for the merchandise are finally accepted in Califor¬ 
nia. The petitioner has no resident agent or solicitor in 
the District of Columbia nor is it qualified to do a 

5 local business as a corporation in the District of Co¬ 
lumbia. The shipments of merchandise are mhde 

direct to the buyer in two ways—(1) straight car load lots, 
or (2) pooled car load lots. The latter method of shipment 
makes up about 75% of the total shipments which peti¬ 
tioner makes to customers in the District of Columbia. 

(b) When petitioner receives an order for its merchan¬ 
dise to be shipped to a customer doing business in the Dis¬ 
trict of Columbia a bill of lading is made out to the order 
of California Packing Corporation which is endorsed and 
to which a draft is attached and forwarded to a bank doing 
business in the District of Columbia and the buyer of its 
goods calls at the bank for the draft and receives the bill of 
lading for the shipment upon the payment of the draft to 
the bank. The title to the merchandise sold remains in i;he 
petitioner for security purposes only until the draft for the 
merchandise is paid as aforesaid. 

6 (c) Petitioner avers that under protest it has ob¬ 
tained a license to sell its merchandise to customers 

doing business in the District of Columbia, and also under 
protest has filed a return with the District of Columbia lor 
gross recepts from the sale of merchandise in interstate 
commerce to customers in the District of Columbia for the 
vear 1938-1939. That said return was filed in accordance 
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with Section 24 of Regulations pertaining to Title VI of an 
Act to provide additional revenues for the District of Co¬ 
lumbia and for other purposes, approved August 17, 1937, 
as amended by Section 6 of an Act to amend the District of 
Columbia Revenue Act of 1937, and for other purposes, 
approved May 16, 1938. The tax assessed on said return 
is in the amount of $656.88. Notice of assessment is dated 
December 12,1938, and the amount of tax assessed was paid 
under protest. 

(d) Petitioner avers that the business privilege tax for 
the District of Columbia is not imposed by Congress in the 

exercise of its power to regulate commerce between 

7 the various states and the District of Columbia, and 
that in so far as said tax is imposed upon gross re¬ 
ceipts derived by petitioner from the sale of goods to per¬ 
sons doing business in the District of Columbia, said tax is 
a burden upon interstate and is therefore invalid. 

(e) Petitioner avers that the provisions of Section 24 of 
the Regulations aforesaid by which an apportionment and 
allocation of gross receipts from interstate business carried 
on with the District of Columbia is attempted are arbitrary, 
unreasonable and capricious. 

(f) Petitioner avers that the tax aforesaid was illegally 
and erroneously collected from it; and having paid the 
same under protest and duress it is entitled to a refundment 
of same together with interest accrued thereon from the 
date of payment. 

WHEREFORE petitioner prays that its amended peti¬ 
tion be filed and the appeal be heard by the Hoard of Tax 
Appeals for the District of Columbia and that said Board 
make findings of fact and enter an order adjudging 

8 that said tax was erroncouslv and illegallv assessed 
and collected from petitioner and that the full 

amount of same should be refunded it, together with in¬ 
terest thereon. 

(S) ROBERT A. LITTLETON 
Attorney for Petitioner. 

Statf. of California, 

City and County of Sian Francisco, ss: 

J G Larson makes oath that he is the Comptroller of the 
foregoing named petitioner and that he is familiar with the 


CALIFORNIA PACKING CORP. VS. DISTRICT OF COLUMBIA. 


0 


facts stated in the foregoing petition, and that they jire 
true to the best of his knowledge, information and belief 

(S) J G LARSON 

Subscribed and sworn to before me this 17th day! of 
March 1939. 

(S) AMY B TOWNSEND 
(Seal) Notary Public. 

9 Opinion No. 141 

Board of Tax Appeals for the District of Columbia 

Docket No. 209 

California Packing Corporation, Petitioner. 

v. 

District of Columbia, Respondent. 

Docket No. 171. 

California Packing Corporation, Petitioner , 


District of Columbia, Respondent. 

Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the pe¬ 
titioner, and the petitioner paid to the District of Columbia 
the sum of $1174.48 as a business privilege tax and penalty 
for the fiscal year ending June 30, 1938 (Docket No. 209), 
and the sum of $650.88 as a business privilege tax for the 
fiscal year ending June 30, 1939. (Docket No. 171). The 
petitioner in separate proceedings seeks refund of such 
sums. It is alleged by the petitioner that such taxes and 
penalty were assessed in error in that (a) the taxes here in¬ 
volved were computed on gross receipts derived by the peti¬ 
tioner from transactions in interstate commerce, and (b), if 
taxable at all, the methods of apportionment employed by 
the Assessor in allocating gross receipts to the Dis- 
10 trict of Columbia is arbitrary, unreasonable and ca¬ 
pricious. 
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Findings of Fact Pertaining to Both Proceedings 

These proceedings were consolidated by order of the 
Board. 

The parties to these proceedings have entered into the 
two written stipulations both pertinent to the two proceed¬ 
ings. Such stipulations provide as follows: 

“Stipulation of Facts 

“1. The petitioner is a corporation organized under the 
laws of the State of New York with its principal office 
and place of business at 101 California Street, in the City 
of San Francisco, State of California, and is engaged in the 
business of canning and packing fruits, vegetables, fish and 
coffee which are shipped and sold to persons, firms and cor¬ 
porations doing business within and outside the State of 
California. 

“2. There are persons, firms and corporations doing 
business in the District of Columbia who buy, for resale or 
consumption, the goods and merchandise which petitioner 
processes for sale or consumption, as aforesaid, by placing 
their orders for such merchandise with a broker who solicits 
them to buy such merchandise. 

“3. The person who solicits orders for the sale of the 
merchandise of petitioner in the District of Columbia does 
so as an independent broker for the merchandise of peti¬ 
tioner and others, and is paid a commission on the amount 
of all orders he solicits for petitioner’s merchandise when 
the orders are accepted by petitioner, and all orders taken 
by the broker for petitioner’s merchandise are subject to 
confirmation or rejection by petitioner when received at 
its office and place of business in San Francisco, California, 
through the United States Mail Service. 

“4. When orders for the merchandise of petitioner 
solicited and taken from persons, firms or corporations do¬ 
ing business in the District of Columbia are received by 
petitioner at its office and place of business in California 
and accepted by it as to price and quantity, the merchandise 
described in said order is prepared for shipment to the per¬ 
son, firm or corporation in the District of Columbia who 
gave the order to the broker. 

11 “5. That in filling orders for merchandise received 

from persons, firms or corporations doing business 
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in the District of Columbia, the merchandise is shipped 
from the place of business of petitioner outside of the Dis¬ 
trict of Columbia to the District of Columbia in one of two 
ways, viz: (1) By straight carload lots when the order is 
of such quantity to justify such method, or (2) by mixed or 
pooled carload lots in which the merchandise ordered by 
two or more persons is included. The latter method of 
shipment makes up about 75% of the total shipments of 
merchandise which petitioner makes to persons, firms or 
corporations doing business in the District of Columbia. 

“6. Payment for all merchandise sold and shipped by 
petitioner to persons, firms or corporations doing business 
in the District of Columbia is made direct by the purchaser 
to petitioner at its office and place of business in the City 
of San Francisco, California; and petitioner maintains ro 
office, warehouse or place of business in the District of Co¬ 
lumbia.” 


“Supplemental Stipulation of Facts 


”1. There is onlv one firm of brokers in the District of 
Columbia who solicit persons, firms or corporations doing 
business in the District of Columbia for the sale and pur¬ 
chase of petitioner’s merchandise; and the arrangement be¬ 
tween petitioner and said brokers is subject to termination 
at will at any time by either said brokers or petitioner, and 
the basis of compensation to said brokers is a commission 
upon the price at which the different classes of merchandise 
of petitioner is sold. The petitioner computes the amount 
of such compensation on the basis of the invoice prices of 
merchandise sold, and sends to said broker its check for 
said commissions on or about the 10th day of each month 
for all merchandise sold and shipped during the preceding 
month. 

”2. The merchandise of petitioner, which is sold and 
shipped to persons doing business in the District of Co¬ 
lumbia is transported from San Francisco, California, to 
Baltimore, Maryland, by water and from Baltimore, Mary¬ 
land, such merchandise is transported by motor trucks to 
the purchaser’s place of business in the District of Colum¬ 
bia, upon receipt of evidence that invoice has been paid by 
purchaser. 
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“3. In cases where merchandise is sold to persons doing 
business in the District of Columbia in quantities of less 
than carload lots the bill of lading for the carload lot of 
mixed merchandise is forwarded to the office of the 
12 brokers for petitioner’s merchandise in the District 
of Columbia, but an invoice for the specific merchan¬ 
dise is made out in the name of the purchaser, to which is 
attached a 30-dav draft for the amount of the invoice, which 
includes freight and insurance, and the draft and invoice 
is sent to a bank doing business in the District of Colum¬ 
bia. When the purchaser pays the draft to the bank the 
carrier of the merchandise will then deliver to him the mer¬ 
chandise covered by the invoice. 

“4. In cases where merchandise is sold to persons doing 
business in the District of Columbia in quantities of carload 
lots the bill of lading, with invoice and a 30- day draft for 
the amount of the invoice, including insurance, is sent to a 
bank doing business in the District of Columbia. When the 
purchaser pays the draft the bill of lading and invoice is 
turned over to him and the carrier delivers the merchandise 
to the purchaser upon the payment of freight. 

1 ‘5. On all mixed carload lots of merchandise shipped to 
persons doing business in the District of Columbia the 
freight charge is prepaid by the petitioner and included in 
the invoice for the merchandise; but on all solid carload lots 
the freight charge is paid by the purchaser direct to the 
carrier. 

“6. A carload lot of merchandise when transported by 
water consists of a gross weight of not less than 36,000 
pounds; and a mixed carload lot consists of merchandise 
shipped to two or more persons of the aggregate weight of 
not less than 36,000 pounds. 

“7. All merchandise which petitioner sells and ships to 
persons doing business in the District of Columbia is trans¬ 
ported from San Francisco, California, to the District of 
Columbia by common carriers in interstate commerce by 
land or water on a through bill of lading; and the freight 
charged for such transportation is governed by tariffs ap¬ 
proved or fixed by the Interstate Commerce Commission. 

“8. It is not intended that this supplemental stipulation 
of facts shall be in conflict with any facts agreed to in the 
original stipulation; but where there is a conflict the facts 
stated herein shall be controlling.” 
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13 Docket No. 209 

Tax for the Fiscal Year Ending June SO, 1938. 

During the petitioner’s fiscal year ending February 28, 
1937, it sold merchandise to customers in the District cf 
Columbia in the amount of $439,751.92. By mutual con¬ 
sent of the petitioner and the Assessor, such gross receipt 
were, for convenience, reported by the petitioner to the As¬ 
sessor in lieu of gross receipts for the calendar year 1938, 
the period provided in Title VI of the District of Colun 
bia Revenue Act of 1937 (hereinafter referred to as “Titl 
VI”). Such report or return of gross receipts was filed 
with the Assessor in the month of May, 1939. The cost to 
the petitioner of manufacturing the merchandise so sold to 
customers in the District was $80,940.74, and the cost of sel 
ing it was $36,682.35. 

The Assessor assessed the petitioner a business privilege 
tax for the fiscal year ending June 30, 1938, computed upon 
the above mentioned gross receipts as follows: 

Gross receipts 

$80,940.74 
36,682.35 


Cost: Manufacturing 


Selling 


$439,751.9p 
117,623.(^9 


Difference between Gross Receipts and com¬ 
bined manufacturing and selling costs $322,128.8) 


y 2 of Difference between Gross Receipts and 
combined manufacturing and selling costs $161,064.4{l 
Plus: Selling cost 36,682.3(5 


Gross Receipts allocable to the District of Co- 


lumbia 

$197,746.7p 

Less: Exemption 

2,000.0p 

Taxable Gross Receipts 

$195,746.76 

Tax (2/5 of 1 °/c ) 

$ 782.91) 

Plus penalty of 50^ for late filing of return 

391.49 


$ 1,174.4 


Total tax and penaltg 
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14 The Board finds that the method of apportionment 
employed by the Assessor in computing and assess¬ 
ing the business privilege tax against the petitioner for the 
fiscal year ending June 30, 1938, is fair and adequate. 

The date of the assessment of the tax was May 8, 1939. 
The tax was paid under protest in writing on May 29, 1939. 
This proceeding was filed June 13,1939. 

Docket No. 171 

Tax for the Fiscal Year Fading June 30,1939. 

During the petitioner’s fiscal year ending February 28, 
1938 it sold merchandise to customers in the District of Co¬ 
lumbia in the amount of $381,555.63. By mutual consent of 
the petitioner and the Assessor such gross receipts were, 
for convenience, reported by the petitioner to the Assessor 
in lieu of gross receipts for the calendar year 1937, the 
period provided in Title VI, as amended bv the Act of May 
16, 1938. 

The cost to the petitioner of manufacturing the merchan¬ 
dise so sold to customers in the District was $77,753.41, and 
the cost of selling it was $28,639.57. 

The Assessor assessed the petitioner a business privilege 
tax for the fiscal year ending June 30, 1939, computed upon 
the above mentioned gross receipts as follows: 

15 Gross Receipts $1181,555.63 

Cost: Manufacturing $77,753.41 

Selling ‘ 28,639.57 106,392.98 


Difference between Gross Receipts and com¬ 
bined Manufacturing & Selling Costs $275,162.65 


Difference between Gross Receipts and com¬ 
bined Manufacturing and Selling Costs $137,581.32 
Plus: Selling Costs 28,639.57 


Gross Receipts allocable to the District of Co¬ 
lumbia $166,220.89 

Less: Exemption 2,000.00 

Taxable Gross Receipts $164,220.89 


Tax (4/10 of 1 c /c) 


$ 656.88 
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; I 

The Board finds that the method of apportionment Em¬ 
ployed by the Assessor in computing and assessing the busi¬ 
ness privilege tax for the fiscal year ending June 30, 19|39, 
is fair and adequate. 

The date of the assessment of the tax was December 12, 
1938. The petitioner paid the tax under protest in writing 
as follows: One-half on December 12, 1938, and the other 
half on February 14,1939. This proceeding was filed March 
11, 1939. 

Opinion 

All of the merchandise sold by the petitioner to customers 
in the District of Columbia was sold, paid for and delivered 
by means of a draft for the invoice with bill of lading at¬ 
tached. It would seem, therefore, that title to merchandise 
passed within the District of Columbia, at least, the transac¬ 
tions were completed in the District. The Assessor, how¬ 
ever, has computed the tax as if the sales were similar to 
transactions wherein the merchandise was sold on orders 
obtained by a salesman or representative of tqe 
16 petitioner, subject to approval of the petitioner at its 
home office, and title passing to the purchasers when 
the merchandise is shipped. While the transactions here 
involved have the elements of a C. O. I), transaction, never¬ 
theless, because of the peculiar circumstances surrounding 
the shipment and delivery of the merchandise, the question 
of the place of delivery and passing of title might very well 
arise, and the Board is inclined to, and does adopt the view 
of the assessor, although a contrary view might be sus¬ 
tained. That being so, the solution of the question of law 
here presented is controlled by the decision of the Board 
in Consolidated Expanded Metal Companies v. District of 
Columbia, D. C. B. T. A., Docket Xo. 2, in which it was helq 
that the gross receipts derived by the petitioner in that pro} 
ceeding should be allocated by a fair and adequate method 
of apportionment. In this proceeding it has been found by 
the Board that the Assessor, in computing and assessing the 
taxes and penalty here involved, did employ a fair and ade¬ 
quate method of apportionment. It, therefore, follows that) 
the taxes and penalty were validly assessed and that thej 
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petitioner is not entitled to any refund on account of pay¬ 
ment thereof. 

Decision will be entered for the respondent. 

(Signed) JO V. MORGAN 
Member Sole 

July 28, 1939. 

17 Board of Tax Appeals for the District of Columbia 

Docket No. 171. 

California Packing Corporation, Petitioner , 


v. 

District of Columbia, Respondent. 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is by the 
Board this 28th dav of Julv 1939 

ADJUDGED AND DETERMINED That no business 
privilege tax for the fiscal year ending June 30, 1939, or 
penalty thereon, was erroneously collected by the District 
of Columbia from the petitioner, and that said petitioner is 
not entitled to any refund thereof. 

(Signed) JO V. MORGAN 

Member Sole 
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18 Endorsed: Received and Filed Aug 15 1939 
Board of Tax Appeals for the District of Columbia. 

Board of Tax Appeals for the District of Columbia 


Docket Xo. 171. 

California Packing Corporation, Petitioner, 

vs. 

District of Columbia, Respondent. 

Petition of Taxpayer For Review by the United State 
Court of Appeals for the District of Columbia of a 
Decision by the Board of Tax Appeals for the District 
of Columbia. 


The taxpayer, the petitioner in this cause, by Robert 
A. Littleton, counsel, hereby files its petition for a review 
by the United States Court of Appeals for the District 
of Columbia of a decision of the Board of Tax Appeals for 
the District of Columbia rendered July *28, 1939, determin¬ 
ing that the petitioner was liable for a tax measured upon 
the gross receipts in excess of $2,000 for the privilege 
of engaging in business in the District of Columbia during 
the fiscal year ending June 30, 1939 in the amount o|f 
$656.88 which was assessed against the petitioner by the 
Assessor of the District of Columbia and collected from 
petitioner by the Collector of Taxes of the District of C(j> 
lumbia. 

I 

The petitioner is a corporation organized under the lawjs 
of the State of New York with its principal office and place 
of business at 101 California Street, in the City of Sa^i 
Francisco, State of California. 


19 II 

Nature of Controversy 

(a) The controversy involves the question of whether 
the petitioner is engaged in business in the District o::' 
Columbia within the meaning of Section 5(a) of Title V)[ 
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of the Revenue Act of the District of Columbia of 1937 
as amended by Act approved May 16, 1938 and the validity 
of the assessment and collection by the assessing and col¬ 
lecting authorities of the District of Columbia of a tax on 
the privilege of engaging in business in the District of 
Columbia for the fiscal year ending June 30, 1939. 

(b) The petitioner is engaged in the business of can¬ 
ning and packing fruits, vegetables, fish and coffee in the 
State of California, and other States and the Territory of 
Hawaii, some of which products are sold and shipped in 
interstate commerce to persons, firms and corporations 
engaged in business in the District of Columbia. During 
the fiscal year 1938-1939 the petitioner sold and shipped 
in interstate commerce to persons engaged in business in 
the District of Columbia merchandise from which it ob¬ 
tained gross receipts in the amount of $381,555.63. The 
cost of manufacturing and processing the products which 
petitioner sold to persons, firms or corporations engaged in 
business in the District of Columbia is $77,753.41 and the 
selling expense incurred is $28,639.57. Under a formula 
prescribed in Regulations promulgated by the Commis¬ 
sioners of the District of Columbia it was determined that 
petitioner derived gross receipts from business carried on 
in the District of Columbia in the amount of $166,220.89, 
and that after allowing a specific exemption of $2,000 the 
privilege tax should be measured by the gross receipts of 

$164,220.89. Petitioner avers that it was not engaged 
20 in business in the District of Columbia. That it 

maintained no office in the District of Columbia nor 
did it have any officers, agents or employees representing 
it in the District of Columbia. All of the merchandise 
which petitioner sold and shipped to persons, firms or cor¬ 
porations engaged in business in the District of Columbia 
were interstate transactions and at no time did the prod¬ 
ucts and merchandise so sold and shipped come to rest in 
the District of Columbia as the property of petitioner. 

(c) Petitioner made return of its gross receipts from the 
sale of products in interstate commerce to persons, firms 
or corporations engaged in business in the District of Co¬ 
lumbia under protest and duress. The Assessor of the Dis¬ 
trict of Columbia held that the petitioner was subject to 
taxation as a privilege of engaging in business in the Dis- 
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I 

trict of Columbia measured upon the gross receipts from 
sales and shipments made to persons, firms or corporations 
engaged in business in the District of Columbia and is sub¬ 
ject to a business privilege tax of $656.88 and notified pe¬ 
titioner of the assessment thereof on December 12, 1938. 
The petitioner paid said tax to the Collector of Taxes of 
the District of Columbia under protest in writing on lj)e- 
cember 12, 1938 and on February 14, 1939 and appealed 
from said assessment to the Hoard of Tax Appeals. 


Petitioner being aggrieved by the findings of fact and 
conclusion of law contained in said findings and opinion 
of the Hoard of Tax Appeals and by its decision entered 
in pursuance thereto desires to obtain a review thereof by 
the United States Court of Appeals for the District of 
Columbia. 


Assignments of Error 

The petitioner assigns as error the following acts and 
omissions of the Hoard of Tax Appeals: 

(1) The holding that petitioner is engaged in business 
in the District of Columbia. 


(2) The holding that interstate commerce carried on by 
petitioner with the District of Columbia may be burdened 
by a tax imposed for the privilege of engaging in business 
in the District of Columbia and that the business privilege 
tax computed upon gross receipts of petitioner from such 
interstate transaction was lawfully assessed against pe¬ 
titioner and collected from It. 

(3) The failure to cancel the assessment of business 
privilege tax assessed against petitioner. 

(4) The failure to hold that the tax assessed against 
petitioner for the privilege of engaging in business in the 
District of Columbia was erroneously paid by and collected 
from petitioner. 

V 

Designation of Record 

The Clerk of the Hoard of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
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States Court of Appeals for the District of Co- 
22 lumbia, with reference to this petition, a transcript 
of the record in the above entitled cause, prepare 
it and transmit it as required by law and by the Rules of 
said Court and to include in said transcript of record 
the following documents or certified copies thereof, to-wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleadings before the Board of Tax Appeals. 

(3) Findings of fact and opinion of the Board of Tax 
Appeals. 

(4) The decision of the Board of Tax Appeals. 

(5) The petition for review filed by the petitioner in 
the above case. 

(6) Notice of filing petition for review. 

(Signed) ROBERT A. LITTLETON 
Counsel for Petitioner, 

1021 Tower Building, 
Washington, D. C. 

District of Columbia, ss: 

ROBERT A. LITTLETON, being duly sworn, says that 
he is counsel of record in the above cause; that as such 
counsel he is authorized to verify the foregoing petition 
for review; that he has read the said petition and is fami¬ 
liar with the statements contained therein, and that the 
statements made are true to the best of his knowledge, in¬ 
formation and belief. 

(Signed) ROBERT A. LITTLETON 

Subscribed and sworn to before me this the 15th day of 
August, 1939. 

(Signed) ELIZABETH LAMBDEN 
Notary Public, D. C. 


(Seal) 
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23 Endorsed: Received and Filed Aug 15 l|939 
Board of Tax Appeals for the District of Colunjbia. 

Board of Tax Appeals for the District of Columbia 


Docket No. 171. 


California Packing Corporation, Petitioner, 


vs. 

District of Columbia, Respondent. 
Notice of Filing Petition for Review 
To Elwood H. Seal, Esq., 

Corporation Counsel for the District of Columbia, 
District Building, 

Washington, D. C. 

Counsel for Respondent. 


Please take notice that the petitioner on August 15|th 
filed with the Clerk of the Board of Tax Appeals for tjhe 
District of Columbia a petition for review by the United 
States Court of Appeals for the District of Columbia pf 
the decision of the Board heretofore rendered in the abojve 
cause. A copy of the petition for review, which includes 
the assignments of error and the designation of record, as 
filed, is hereto attached and served upon you. 

Dated this the 15th day of August, 1939. 


(Signed) ROBERT A. LITTLETON j 
Counsel for Petitioner, 

1021 Tower Building, ! 

Washington, D. C. 

Service of the foregoing notice, together with a copy cj>f 
the petition for review, is hereby acknowledged this the 
15th day of August, 1939. I 


(Signed) ELWOOD H. SEAL j 

Corporation Counsel for the j 
District of Columbia, 1 

Counsel for Respondent. I 
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24 Board of Tax Appeals for the District of 

Columbia 

Docket No. 171. 

California Packing Corporation, Petitioner , 

vs. 

District of Columbia, Respondent. 

Certificate 

I, Phyllis Ragusa, clerk of the Board of Tax Appeals 
for the District of Columbia, do hereby certify that the 
foregoing pages, 1 to 24, inclusive, contain and are a true 
copy of the transcript of record, papers, and proceedings 
on file and of record in my office as called for by the Desig¬ 
nation of Record in the Petition for Review in the appeal as 
above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia, this 29th day of August, 1939. 

PHYLLIS A. RAGUSA 
Clerk 

Board of Tax Appeals for the 
(Seal) District of Columbia 

Endorsed on Cover: No. 7513, California Packing Cor¬ 
poration, Petitioner, vs. District of Columbia. United 
States Court of Appeals for the District of Columbia Filed 
Aug 31 1939 Joseph \V. Stewart, Clerk. 
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for tfje Btsttrict of Columbia 


OCTOBER TERM 1938 
No. — 


California Packing Corporation, 
Petitioner , 

vs. 

District of Columbia, 
Respondent. 


BRIEF ON BEHALF OF PETITIONER 


NATURE OF PROCEEDING 

This is an appeal from the Board of Tax Ap¬ 
peals for the District of Columbia, and involves 
a tax exacted under the provisions of Section 5(a), 
Title VI of the District of Columbia Revenue Act 
of 1937, as amended by the Act of May 16, 1938, 
for the fiscal year ended June 30, 1939. 

OPINION BELOW 

The opinion and decision of the Board is dated 
and entered July 28, 1939 (R. p. 5 to 12); and thej 




appeal herein is taken in pursuance of Section 
4(a), Title IX of said Act. 

STATUTES INVOLVED 

Sections 2(a) and 5(a) (2) of Title VI of the 
District of Columbia Revenue Act of 1937, as 
amended by Act approved May 16, 1938, read as 
follows: 

“Sec. 2(a). No persons shall engage in or 
carry on any business in the District of 
Columbia without having a license required 
by this title so to do from the Commissioners.” 

“Sec. 5. (a) For the 'privilege of engaging 
in business in the District during any fiscal 
year after June 30, 1938, each person so en¬ 
gaged shall pay to the Collector of Taxes a 
tax measured upon gross receipts in excess of 
$2,000 derived from such business for the 
calendar year immediately preceding, as fol¬ 
lows: 

* * * * 

“2. All persons, other than those mentioned 
in subparagraph (1) of this paragraph shall 
pay a tax equal to four-tenths of 1 per centum 
of the gross receipts derived by such persons 
from such business.” 

Section 12, Title 15, USCA, provides as follows: 

“ ‘Commerce’, as used in sections 12 to 27, 
inclusive, of this chapter, means trade or com¬ 
merce among the several states and with 
foreign nations, or between the District of 
Columbia or any Territory of the United 
States and any State, Territory, or foreign 
nation, or between any insular possessions or 


other places under the jurisdiction of the 
United States, or between any such posses¬ 
sion or place and any State or Territory of the 
United States or District of Columbia or any 
Territory or any insular possession or other 
place under the jurisdiction of the United 
States: Provided , that nothing in the afore¬ 
said sections contained shall apply to the 
Philippine Islands.” 

REGULATIONS 

Paragraph (a) of Section 24 of Regulations 
promulgated under Title VI of said Act reads as 
follows: 

“(a) Persons whose gross receipts are de¬ 
rived from sources both within and without 
the District may make application to the As¬ 
sessor for apportionment of such receipts, and 
upon consideration of such application there 
shall be allocated to the District a portion of 
such gross receipts representing that part of 
the business transacted within the District. 
In all such cases the entire gross receipts shall 
be reported; the application for apportion¬ 
ment and allocation shall be attached to the 
return and shall present a ‘break-down’ of the 
gross receipts showing the percentages thereof 
representing selling expenses (including ad¬ 
vertising, etc.), cost of goods or materials 
sold, manufacturing or processing costs 
(Where the seller was the manufacturer of 
the goods sold), etc. That portion of the 
gross receipts to be allocated to the District 
shall be determined by the general formulas I 
prescribed in this section wherever the same 
are applicable. If the formulas prescribed 
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herein are inapplicable to the business of any 
taxpayer or if it is apparent that the ap¬ 
plicable formula operates unfairly with re¬ 
spect to the business of any taxpayer the ap¬ 
plication attached to the return shall set forth 
the reasons why such formulas are inappli¬ 
cable or operate unfairly together with rea¬ 
sons and evidence supporting any suggested 
alternative method of apportionment; and 
such reasons and evidence may be considered 
by the Assessor in determining a reasonable 
rule of apportionment in such cases. The 
burden of showing that any of the formulas 
prescribed herein are unreasonable shall rest 
upon the complaining taxpayer.” 

STATEMENT OF FACTS 

The petitioner is a corporation organized under 
the laws of the State of New York, but maintains 
its principal office and place of business at 101 
California Street, San Francisco, California, and 
is engaged in the business of canning and packing 
fruits, vegetables, fish and coffee in the States of 
California, Florida, Idaho, Illinois, Minnesota, 
New York, Oregon, Utah, Washington, Wisconsin, 
and the Territory of Hawaii, which are sold and 
shipped to persons within and without said States 
and Territory. 

Some of the merchandise of petitioner, to the 
extent of gross receipts from the sale thereof of 
$439,751.92 for the period March 1, 1936, to 
February 28, 1937, and of $381,555.63 for the 
period from March 1, 1937 to February 28, 1938, 
is sold and shipped to persons doing business in 



5 


the District of Columbia. The sales of merchant 
dise by petitioner to persons engaged in business 
in the District of Columbia are made upon orders 
solicited by a firm of independent brokers engaged 
in the mercantile brokerage business in the Dis^ 
trict of Columbia. When orders for the merchant 
dise of petitioner from persons engaged in business 
in the District of Columbia are given to said 
brokerage firm they are forwarded to the office 
and place of business of petitioner in San Fran¬ 
cisco, California, and all such orders are subject 
to confirmation or rejection by petitioner when 
received by it. When such orders are received 
by petitioner in San Francisco, California, and 
accepted as to price and quantity, the merchandise 
described in said orders is prepared for shipment 
direct to the person, firm or corporation in the 
District of Columbia who gave the orders therefor. ( 

There is only one firm of brokers who solicit 
orders for the merchandise of petitioner in the 
District of Columbia, and the arrangement be¬ 
tween petitioner and said brokers is subject to j 
termination at will at any time by either said 
brokers or petitioner; and the basis of compensa- j 
tion to said brokers is a commission upon the price 
at which the different classes of merchandise is 
sold. The petitioner does not maintain any office 
or place of business in the District of Columbia. 

The merchandise which petitioner sells to per¬ 
sons, firms or corporations engaged in business in 
the District of Columbia is shipped to the District 
of Columbia from places outside on through bills 
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of lading, by water to Baltimore, Maryland, and 
from Baltimore, Maryland to the District of 
Columbia by trucks operated in connection with 
the steamship lines which carry the merchandise 
by water to Baltimore, Maryland. Where ship¬ 
ments originate from inland points the transporta¬ 
tion is by rail. The method of shipping the 
merchandise is by mixed or pooled carload lots, or 
by solid carload lots. 

In cases where merchandise is sold to persons 
doing business in the District of Columbia in 
quantities of less than carload lots, the bill of 
lading for the carload lots of mixed merchandise 
is forwarded to the office of the brokers for peti¬ 
tioner’s merchandise in the District of Columbia 
but an invoice for the specific merchandise of peti¬ 
tioner is made out in the name of the purchaser, 
to which is attached a 30-day draft for the amount 
of the invoice, which includes freight and in¬ 
surance, and the draft and invoice is sent to a 
bank doing business in the District of Columbia. 
If draft is paid before 30 days, a discount is al¬ 
lowed. When the purchaser pays the draft to the 
bank, less discount allowed, the carrier then de¬ 
livers to him the merchandise covered by the in¬ 
voice. All invoices for goods shipped are paid by 
the purchaser before the goods reach the District 
of Columbia. 

In cases where merchandise is sold to persons 
doing business in the District of Columbia in 
quantities of carload lots the bill of lading, with 
invoice and a 30-day draft for the amount of the 
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invoice, including insurance, is sent to a bank 
doing business in the District of Columbia. When 
the purchaser pays the draft, before the expiration 
of 30 days, a discount is allowed, and the bill of 
lading and invoice is turned over to him and the 
carrier delivers the merchandise to the purchaser, 
upon the payment of the freight. 

On all mixed carload lots of merchandise shipped 
to persons doing business in the District of Colum¬ 
bia, the freight charge is prepaid by the petitioner 
and included in the invoice for the merchandise; 
but on all solid carload lots the freight and in¬ 
surance charges are paid by the purchaser direct 
to the carrier. 

A carload lot of merchandise when transported 
by water consists of a gross weight of not less 
than 36,000 pounds; and a mixed carload lot con¬ 
sists of merchandise shipped to two or more per¬ 
sons of the aggregate weight of not less than 
36,000 pounds. 

All merchandise which petitioner sells and ships 
to persons doing business in the District of Colum¬ 
bia is transported to the District of Columbia by 
common carriers in interstate commerce by land 
or water on a through bill of lading; and the 
freight charged for such transportation is gov¬ 
erned by tariffs approved or fixed by the Interstate 
Commerce Commission. After goods are de¬ 
livered to carriers by petitioner, they are delivered 
by the carrier to the purchaser in the original 
package in which shipped. 
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SPECIFICATION OF ERRORS 

The petitioner assigns as error the following 
acts and omissions of the Board of Tax Appeals: 

(1) The holding that petitioner is engaged 
in business in the District of Columbia. 

(2) The holding that interstate commerce 
carried on by petitioner with the District of 
Columbia may be burdened by a tax imposed 
for the privilege of engaging in business in 
the District of Columbia and that the busi¬ 
ness privilege tax computed upon gross re¬ 
ceipts of petitioner from such interstate 
transaction was lawfully assessed against 
petitioner and collected from it. 

(3) The failure to cancel the assessment 
of business privilege tax assessed against 
petitioner. 

(4) The failure to hold that the tax as¬ 
sessed against petitioner for the privilege of 
engaging in business in the District of Colum¬ 
bia was erroneously paid by and collected 
from petitioner. 

SUMMARY OF ARGUMENT 

j 

The petitioner takes the position that it is not 
engaged in business in the District of Columbia 
in the sense that a business privilege tax may be 
assessed upon any portion of its gross receipts 
from interstate transactions. The District of 
Columbia concedes that the business in which peti¬ 
tioner is engaged involves interstate commerce; 
but it attempts to allocate a portion of the receipts 
from such business to a privilege exercised in the 
District. 
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ARGUMENT 

The tax imposed by Section 5, Title VI of the 
District of Columbia Revenue Act of 1937 as 
amended by the Act of May 16, 1938 is for the 
privilege of engaging in business in the District 
of Columbia; and the tax to be assessed on the 
value of such privilege is measured by the gross 
receipts in excess of $2,000 derived from such 
business in the District of Columbia. 

As a municipal government the District of 
Columbia has the power to prescribe the condition 
under which a local business may be carried on 
within its territorial limits; and it may grant such 
a privilege on condition that the person, firm or 
corporation exercising the privilege shall pay a 
license fee and a tax measured by a percentage of 
the gross receipts derived from the business car¬ 
ried on in the District of Columbia. However, 
it may not prescribe the conditions under which 
petitioner may engage in interstate commerce 
with the District by the sale of goods and merchan¬ 
dise to persons engaged in business in the District 
of Columbia. 

By Section 2(a), Title VI, of the District of 
Columbia Revenue Act of 1937, as amended by the 
Act of May 16, 1938, it is provided that,— 

“No person shall engage in or carry on any 
business in the District of Columbia without 
having a license required by this title so to 
do from the Commissioners.” 

The foregoing provision makes it clear that the 
Act is to be confined to the territorial limits of the 
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District of Columbia as a municipal corporation; 
and after defining the local business to be licensed, 
it is provided by Section 5(a) of the Act that,— 

“For the privilege of engaging in business 
in the District during any fiscal year after 
June 30, 1938 each person so engaged shall 
pay to the Collector of Taxes a tax measured 
upon the gross receipts in excess of $2,000 
derived from such business for the calendar 
year immediately preceding.” 

If the tax imposed by Section 5(a), Title VI, 
of the Act had been the legislative act of the 
District as a municipal corporation, there is direct 
authority for the proposition that the privilege 
to be taxed does not include interstate commerce 
with the District. (See Stoutenburgh vs. Hen- 
nick, 129 U. S. 141, and Beitzell vs. District of 
Columbia , 21 Appeals D. C. 49.) 

In the case of Schafer vs. Farmers Grain Com¬ 
pany, 268 U. S. 189 (69 L. Ed. 909), it is said that 
the privilege of a person, firm or corporation to 
engage in interstate commerce is a common right 
which may not be fettered by local laws for the 
government of a separate political community 
such as a state or municipal corporation; and that 
Congress, in the exercise of its power to regulate 
commerce, may not tax it except as an element of 
regulation. 

In the case of Carter vs. Carter Coal Company, 
298 U. S. 297 (80 L. Ed. 1160), it is said that 
the functions to be performed by Congress under 
Clause 3, Section 8, of Article I of the Constitution 
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is that of regulation. The thing to be regulated 
is the commerce described; and in exercising the 
authority conferred by Clause 3, Congress is 
powerless to do anything about commerce which 
is not regulation. 

The imposition of a tax, measured by the gross 
receipts from commerce carried on with the Dis¬ 
trict of Columbia, when such commerce with the 
States is free of a similar tax, would not hardly 
be a regulation of commerce within the scope of 
Clause 3, Section 8, of Article VI of the Constitu¬ 
tion; and since there is good and substantial 
authority for the proposition that Congress is 
powerless to do anything about commerce which 
is not regulation, it would appear that there 
is a constitutional prohibition against Congress 
burdening commerce with a privilege tax for the 
support of the municipal government of the Dis¬ 
trict of Columbia. 

The constitutional authority of Congress to im¬ 
pose a tax for the support of the municipal govern¬ 
ment of the District of Columbia is limited by the 
scope of such power granted by Clause 17, Section 
8, of Article I of the Constitution of the United 
States to act as a legislative body for the District 
of Columbia, which provides: 

“The Congress shall have power * * * To 
exercise exclusive Legislation in all Cases 
whatsoever, over such District (not exceeding 
ten Miles square) as may, by Cession of par¬ 
ticular States, and the Acceptance of Con¬ 
gress, become the Seat of the Government of 
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the United States, and to exercise like Au¬ 
thority over all Places purchased by the Con¬ 
sent of the Legislature of the State in which 
the Same shall be, for the Erection of Forts, 
Magazines, Arsenals, dock-Yards, and other 
needful Buildings; — And 

“To make all Laws which shall be necessary 
and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested 
by this Constitution in the Government of the 
United States, or in any Department or Of¬ 
ficer thereof.” 

The power of Congress to exercise exclusive 
legislation over the District of Columbia as a 
municipal government, if not granted by Clause 
17, Section 8, Article I, would not be covered by 
Clause 3, Section 8, Article I; and for that reason 
the powers granted by Clause 3, Section 8, Article 
I of the Constitution may not be exercised by Con¬ 
gress as a part of its legislative power when acting 
as a local legislative body for the District of 
Columbia under the powers granted by Clause 17, 
Section 8, Article I of the Constitution. 

In the case of Consolidated Expanded Metal 
Companies vs. District of Columbia (District of 
Columbia Board of Tax Appeals, Docket No. 2), 
the Board holds that Congress has the power to 
burden commerce with the District of Columbia 
by imposing a privilege tax upon the gross re¬ 
ceipts derived therefrom for the purpose of raising 
revenue for the support of the local government 
of the District of Columbia as a municipal cor¬ 
poration ; and the decision of the Board in this case 
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is based upon its decision in Consolidated Ex¬ 
panded Metal Companies case , supra. 

In the case of District Grocery Stores , Inc. vs. 
District of Columbia , decided by Judge Bailey of 
the District Court of the United States for the 
District of Columbia on July 21, 1938, it is held 
that a tax for the privilege of engaging in busi¬ 
ness in the District of Columbia computed upon 
the amount of gross receipts derived from inter¬ 
state commerce with the District of Columbia is 
void as a burden upon such commerce; and that 
Congress, when exercising legislative power for 
the District of Columbia, as a local municipal cor¬ 
poration, is not exercising its national powers to 
regulate commerce. 

Judge Bailey says in his opinion in the District 
Grocery Stores , Inc. case , supra, that the question 
of the power of Congress to lay a tax for the 
District of Columbia which burdens commerce 
“has not yet been passed upon directly by the 
Courts”; but he draws attention to cases which 
hold that when Congress exercises its legislative 
power for the District of Columbia, as a municipal 
corporation, its national power to regulate inter¬ 
state commerce between the States and the Dis¬ 
trict of Columbia is not intended to be exercised. 
(See Beitzell vs. District of Columbia , 21 Appeals 
D. C. 49). 

In the case of Stoutenburgh vs. Hennick, 129 
U. S. 141, it was held that a legislative assembly 
for the District of Columbia, created by an act of 
Congress to exercise legislative functions for the 
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District, did not have the power to burden com¬ 
merce by a privilege tax ; but in the BeitzeU case, 
supra, the tax, held to be void in so far as it 
burdened commerce, was imposed by direct act of 
Congress. In the Beitzell case, the Court said: 

“ * * * Doubtless the Congress that passed 
the act in question was aware of the decisions 
of the Supreme Court of the United States 
made in the cases of Robbins v. Shelby Taxing 
District, 120 U. S. 489, Stoutenburgh v. Hen- 
nick, 129 U. S. 141, and the very recent case 
of Stockard v. Morgan, 185 U. S. 27; and to 
declare that it was the intention of Congress, 
by the provisions of the act under considera¬ 
tion, that it should be lawful for the author¬ 
ities of this District to impose a license tax 
upon soliciting agents of nonresident mer¬ 
chants of orders from persons resident in the 
District, to be filled and supplied to such 
resident persons, would be in utter disregard 
of the principle decided by those and many 
other cases.” 

* » * * 

“The act in question was not intended to 
regulate, in any sense, the commercial inter¬ 
course between the District of Columbia and 
the States of the Union; nor was it intended 
to affect in any manner the agencies employed 
in such commerce. It is purely a local act, 
and intended to have local operation only. In 
other words, the particular provision of the 
statute in question was intended as a regula¬ 
tion of a purely municipal character, and that 
is made clear, as was said in Stoutenburgh v. 
Hennick , upon the principle of noscitur a 
sociis, if the clause be taken as it should be, 
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in connection with the other clauses and parts 
of the act relating to licenses. At any rate, it 

► would seem to be reasonable to presume that 
if it had been the intention of Congress to ! 
make the provision of the act apply to solicit- 

- ing agents for the owners of goods beyond the 

District, that intention would have been ex¬ 
pressly declared, and not left to doubtful con- 

*• struction.” 

The tax imposed by the statute is based upon 
the exercise of a privilege in the District of Colum¬ 
bia; and the apportionment of gross receipts is 

► for the purpose of arriving at the value of such 
privilege for the purpose of taxation (see Maine 
vs. Grand Trunk Railivay Company, 124 U. S. 
217 (35 L. Ed. 994)), but the facts herein show 
that the petitioner does not exercise any privilege 
in the District of Columbia that can be distin¬ 
guished from the interstate sale of goods and 
merchandise to persons, firms and corporations 
engaged in business in the District of Columbia. 

The right of petitioner to receive payment for 
such goods and merchandise is also not to be distin¬ 
guished from their interstate shipment and sale; 
and it is not material whether the title to the goods 
sold passes in the District of Columbia when the 
goods are delivered to the purchaser as a part of 
their transportation or when they are delivered to 
the carrier for transportation in interstate com¬ 
merce. 

In the case of Gunn, White & Prince vs. Henne] 
ford, 305 U. S. 434, 59 S. Ct. 325, (83 L. Ed. 276) 
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decided January 3, 1939, it is said that local taxa¬ 
tion, whatever its form, is precluded if it under¬ 
takes to lay a privilege tax measured by gross re¬ 
ceipts derived from activities in interstate com¬ 
merce ; and that such tax burdens the commerce in 
the same manner and to the same extent as if the 
exaction were for the privilege of engaging in in¬ 
terstate commerce. (See J. D. Adams Manufac¬ 
turing Company vs. Storen, 304 U. S. 307, 82 L. 
Ed. 1365.) 

The Commissioners of the District undertake to 
fix the value of a privilege which it says the peti¬ 
tioner exercises in the District of Columbia by tak¬ 
ing one-half of its gross receipts from interstate 
sales, plus selling costs less $2,000 and computes 
the tax at 4/10ths of 19?; whereas, the only privi¬ 
lege which the petitioner exercises in the District 
is the interstate sale and shipment of goods and 
the receipt of payment therefor as a single trans¬ 
action. 

In the case of Hans Rees ’ Sons vs. North Caro¬ 
lina , 283 U. S. 123 (75 L. Ed. 879), it is held that 
an arbitrary allocation of income from a unitary 
enterprise between States is invalid. In this case 
the gross receipts are derived from interstate 
transactions that are continuous in movement; 
and it would appear that the allocation of one-half 
of the gross receipts to a business conducted in the 
District, when it is shown that no such business 
was conducted, is so arbitrary as to render it in¬ 
valid. The apportionment must be based upon 
substantial facts, and where the facts show there 
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is no basis for the apportionment attempted, it is 
invalid. 

The District of Columbia, as a municipal cor¬ 
poration, may not impose a tax on goods sold in 
interstate commerce; and inasmuch as the peti¬ 
tioner exercised no privilege in the District of 
Columbia other than the interstate sale of goods, 
a tax upon any part of the gross receipts derived 
from such sales cannot be distinguished from a tax 
on the goods themselves. (See Cook vs. Pennsyl¬ 
vania, 79 U. S. 566, 24 L. Ed. 1015). 

When the tax in question is applied to the gross j 
receipts of petitioner from the sale of goods and j 
merchandise to persons, firms and corporations j 
doing business in the District of Columbia, it is 
more in the nature of an import duty than it is a 
tax for the exercise of a privilege. 

CONCLUSION 

Inasmuch as the petitioner exercises no privilege 
in the District of Columbia which the Commission¬ 
ers have authority to deny or grant upon condi¬ 
tion precedent, there is no authority vested in them 
by Title VI of the District of Columbia Revenue 
Act of 1937, as amended by the Act of May 16, 
1938, to exact the tax in question. 

The decision of the Board herein is not sup¬ 
ported by any facts, and is not in accordance with 
law. 

Respectfully, 

Robert A. Littleton, 
Attorney for Petitioner. 
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rect or indirect, any trade, business, profession, voca¬ 
tion, or commercial activity including rental of real 
estate and rental of real and personal property, in any 
commerce whatsoever in the District, in or on pri¬ 
vately owned property and in or on property owned 
by the United States Government, or by the Dis¬ 
trict not including, however, labor or services ren¬ 
dered by any individual as an employee for wages, 
salary, or commission.” 

During the period here involved, the petitioner was repre¬ 
sented in the District of Columbia by one firm of brokers. The 
orders for merchandise, the gross receipts from which were 
used to measure the business privilege taxes here in question, 
were solicited in the District of Columbia by such brokers 
acting on behalf of the petitioner under an existing agreement 
between said parties. There would seem to be no question 
that such brokers were acting as agents of the petitioner in 
such transactions. See 8 Am. Juris., page 997. and authorities 
cited in Note 1; Restatement. Law of Agency. Volume 1. 
Chap. 3. Secs. 27. 31, et seq. The merchandise, the orders for 
which were obtained as the result of solicitation in the Dis¬ 
trict of Columbia by petitioner’s agents, was delivered into the 
District in such manner that title thereto passed from the 
petitioner to the purchaser in the District of Columbia. It 
seems clear that the petitioner was engaging in business in 
the District of Columbia within the contemplation of the busi¬ 
ness privilege tax law. Butler Brothers v. District of Colum¬ 
bia. United States Court of Appeals for the District of Colum¬ 
bia No. 7371, decided January 15, 1940; Carroll Electric Co. 
v. Freed-Eisemann Radio Corp., 60 App. D.C. 228. 50 F. (2d) 
993. 
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II 


The tax levied by Title VI of the District of Columbia Rev¬ 
enue Act of 1937. as amended by the Act approved May 1C. 
1938, 52 Stat. 363. Sections 970-970(q) Title 20. D. C. Code 
1929, Supplement IV. is valid and such tax was properly as¬ 
sessed and collected from the petitioner. Seild & Sauerho)J 
v. District of Columbia, United States Court of Appeals for 
the District of Columbia No. 7213. decided January 15. 1940; 
Butler Brothers v. District of Columbia, supra. 

CONCLUSION 


It is therefore respectfully submitted that the decision cjf 
the Board of Tax Appeals was correct and should be affirmer 


Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Counsel for the Respondent. 
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IN THE 

39mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7513. 


California Packing Corporation, Petitioner, 

v. 

District of Columbia, Respondent. 


REPLY BRIEF ON BEHALF OF PETITIONER. 


SUMMARY OF ARGUMENT. 

Petitioner was not engaged in business in the Dis¬ 
trict of Columbia within the meaning of Title VI—Tax 
on Privilege of Doing Business—District of Columbia 
Revenue Act of 1937, as amended by the Act approved 
May 16, 1938. 

ARGUMENT. 

In view of the decisions rendered by the Court in 
the ease of Neild and Sauerhoff v. District of Columbia , 
No. 7213, decided January 15, 1940, and related cases, 
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the issue for decision in this case is narrowed to the 
question of whether petitioner was engaged in a local 
business in the District of Columbia. 

The respondent takes the position that because there 
are persons, firms and corporations engaged in busi¬ 
ness in tlie District of Columbia who place orders with 
an independent brokerage firm or middleman for the 
kind of goods and merchandise processed by petitioner; 
and the orders are by the independent brokerage firm 
subsequently sent to petitioner at San Francisco, Cali¬ 
fornia, for acceptance if it desires to sell the goods 
specified, the acceptance of the orders by petitioner in 
San Francisco, California, constitutes the doing of 
business by the petitioner in the District of Columbia 
within the meaning of Title VI of the District of Co¬ 
lumbia Revenue Act of 1937, as amended by the Act 
approved May 16, 1938. 

The facts show that the brokerage firm in question 
is an independent intermediary or middleman and per¬ 
forms no duties in reference to negotiating sales for 
the merchandise of petitioner to persons, firms or cor¬ 
porations engaged in business in the District of Colum¬ 
bia other than bringing the parties together for the 
consummation of an interstate transaction. The busi¬ 
ness of said brokerage firm, as an independent inter¬ 
mediary, is to act for itself in soliciting persons, firms 
or corporations in the District of Columbia to submit 
to it orders for the kind of merchandise processed by 
petitioner and others: and when the orders are re¬ 
ceived. the brokerage firm may or may not send them 
to petitioner for acceptance. That is, the brokerage 
firm may send the orders for merchandise to persons 
other than petitioner. But when the orders submitted 
to said brokerage firm are by it forwarded to petitioner 
for acceptance as to price and quantity, and are ac- 
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cepted by petitioner, the petitioner has an arrange¬ 
ment with the brokerage firm to pay it a commission 
for the order based upon the invoice price of the goods. 

It is quite evident that the brokerage firm in question 
is not an agent of petitioner, in the sense that the brok¬ 
erage business it carries on in the District of Columbia 
constitutes tile doing of a local business by the peti¬ 
tioner in the District. 

The respondent argues that tiie relation between the 
“independent brokerage firm,*’ doing a brokerage 
business in tin* District of Columbia, and petitioner 
are of such a character as to constitute it an agent of 
petitioner for the purpose of “doing business in the 
District of Columbia,” and cites the case of Carroll 
Electric ('otnpant / v. Freed-Eiscmaun Radio Corpora -j 
tiou. fiO App. D. C. 2‘JS. 

In the case of Carndl Electric ('ompavy. supra, there 
was an elaborate contractual relation between the par¬ 
ties, which constituted the Carroll Electric Company 
the “distributor” of the goods and merchandise of 
Frced-Eisemann Radio Corporation, and that there 
was a similar contract between the Frced-Eisemann 
Radio Corporation and Oriole Phonograph Company, 
a corporation of the District of Columbia. Process in 
the suit against Frecd-Eisemann Radio Corporation 
by Carroll Electric Company was served on Fred Mc¬ 
Carthy, “salesman in charge” of the business of 
Frecd-Eisemann Radio Corporation conducted in the 
District of Columbia. 

One paragraph of the agreement provided, viz: 


“The Distributor agrees to carry at all times i\ 
representative stock of the products of the Manu¬ 
facturer, and to exert every reasonable effort t< 
sell the products of the Manufacturer at wholesale 
within said territory, and to secure an adequate 


V 
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number of dealers to sell said products at retail 
within said territory.” 

In holding that Freed-Kisemann Radio Corporation 
was engaged in business within the meaning of Section 
.37.3. c. 15, Title 24 of the Code of the District of Co¬ 
lumbia, 1920, the Court said: 

“Tlie terms of the contract between the parties 
have the effect of creating a limited agency in the 
distributor, under which the latter discharged 
various obligations for the manufacturer in dis¬ 
posing of its products within the specified area. 
The distributor was not an independent merchant 
dealing with the manufacturer upon its own initia¬ 
tive, but conducted its business in the District of 
Columbia in conformity with the stipulations con¬ 
tained in the contract. The activities thus pro¬ 
vided for constituted the transaction of business 
by both parties not only in Xew York City, where 
the contract was made, but also in the District of 
Columbia, within which it was in part carried out. 
The case thus falls within the provisions of the 
second paragraph of section .‘17.3, supra, and the 
service of summons on McCarthy, who was an em¬ 
ployee of the manufacturer, was valid under that 
paragraph.” 

The facts in this case show that the independent 
brokerage firm merely “solicited orders” for the kind 
of merchandise processed by petitioner and others and 
that its connection with the transaction ended when 
it brought petitioner and prospective purchasers to¬ 
gether. (See Green v. Chicago, B. d’ Q. R. Co., 205 
F. S. .350, 51 L. Ed. 91 fi.) 

Tn the case of Toledo Com gating Beale Co. v. Miller, 
•38 App. D. C. 2.37, it is said that something more than 
mere solicitation, which only brings the parties to- 
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getlier for negotiation, must occur in order to consti¬ 
tute the doing of a local business. 

It would appear that under the principle of law de¬ 
cided in the case of ('orroll Electric Company v. Freed- 
Eisemann Radio Corporation supra , and Toledo Corn- 
put iny Seale Company v. Miller, supra, the facts in thisj 
case show clearly and unequivocally that petitioner] 
was not doing a local business within the District ofl 
('olumbia. 

Respondent says that the orders for merchandise 
were obtained as the result of solicitation in the Dis¬ 
trict of ('olumbia by “petitioner’s agent.” The inde¬ 
pendent brokerage firm who made the solicitation did 
so, not as the “agent of petitioner,” but as an inde¬ 
pendent intermediary who entertained the hope of 
bringing together petitioner and a person in the Dis¬ 
trict who was interested in buying the kind of merchan¬ 
dise processed by petitioner and others, and the motive 
of the brokerage firm was that if the parties ultimately 
agreed upon a sale it would be paid a commission] 
The brokerage firm, under the stipulated facts, coulci 
have collected a commission from either or both of the 
parties to the sale. 

For all practical purposes the independent broker¬ 
age firm was as much an agent for the buyer as it was 
an agent for the seller. 

In the case of Neild and Sauerhoff v. District of 
Columbia, supra, it is said that the tax imposed is nov 
on gross receipts apart from the privilege: and it isj; 
clear that if petitioner exercises no privilege of en¬ 
gaging in business in the District of Columbia apar; 
from the interstate character of the sales of merchan 
disc made by it to persons, firms or corporations en¬ 
gaged in business in the District of Columbia, the tax 
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assessed upon any part of its gross receipts is not a 
valid tax. 

Tlie tax is not “a tax on sales” that are consum¬ 
mated by the delivery of the goods sold, and the argu¬ 
ment of respondent that title to the goods passes in 
the District of Columbia is of no consequence. When 
the goods are delivered they have already been paid 
for, and the receipt of them is a part of the business 
of the purchaser. The tax in question is imposed upon 
the privilege of engaging in a local business in the 
District, and not upon the sale of goods in interstate 
commerce. 

Section IS of Title VI of the District of Columbia 
Revenue Act of 1937, as amended by the Act approved 
May 16, 1938, provides for the apportionment and allo¬ 
cation of gross receipts with respect to sources within 
and without the District of Columbia: and this provi¬ 
sion clearly proves that it was not the purpose of Con¬ 
gress to impose a tax on gross receipts derived wholly 
from interstate sales, where no local privilege in re¬ 
gard thereto was exercised in the District. That is, the 
tax is not imposed on gross receipts apart from the 
exercise of a local privilege sought to be regulated. 

CONCLUSION. 

We submit that the business of the independent brok¬ 
erage firm who acts only as a “middleman” for the 
salt* of merchandise of the kind processed by petitioner 
and others does not constitute the doing of business 
by petitioner in the District of Columbia; and that 
when petitioner accepts an order at its place of busi¬ 
ness in San Francisco, California, to ship some of its 
merchandise to persons, firms or corporations doing 
business in the District of Columbia, the entire trails- 


action constitutes interstate commerce. Therefore, it 
is error to allocate any part of the gross receipts of 
netitioner to the exercise of a local privilege. 

Respectfully, 

Robert A. Littleton, 

Attorney for Petitioner. 


